INTRODUCTION
When Michigan originally enacted it in 1976, the guilty but mentally ill verdict presented a unique approach to the problematic relationship between mental illness and crime.' In essence, Michigan I MICH. COMP. LAWS § 768.36 (1976) . The Michigan statute provides:
(1) If the defendant asserts a defense of insanity in compliance with section 20a, the defendant may be found "guilty but mentally ill" if, after trial, the trier of fact finds all of the following beyond a reasonable doubt:
(a) That the defendant is guilty of an offense.
(b) That the defendant was mentally ill at the time of the commission of that offense.
(c) That the defendant was not legally insane at the time of the commission of that offense.
Plea of guilty but mentally ill; conditions for acceptance. (2) If the defendant asserts a defense of insanity in compliance with section 20a and the defendant waives his right to trial, by jury or by judge, the trial judge, with the approval of the prosecuting attorney, may accept a plea of guilty but mentally ill in lieu of a plea of guilty or a plea of nolo contendere. The judge may not accept a plea of guilty but mentally ill until, with the defendant's consent, he has examined the report or reports prepared pursuant to section 20a, held a hearing on the issue of the defendant's mental illness at which either party may present evidence, and is satisfied that the defendant was mentally ill at the time of the offense to which the plea is entered. The reports shall be made a part of the record of the case.
Sentence; commitment to corrections department; evaluation and treatment; provision of treatment; discharge; report and recommendations to parole board; treatment as condition for parole. (3) If a defendant is found guilty but mentally ill or enters a plea to that effect which is accepted by the court, the court shall impose any sentence which could be imposed pursuant to law upon a defendant who is convicted of the same offense. If the defendant is committed to the custody of the department of corrections, he shall undergo further evaluation and be given such treatment as is psychiatrically indicated for his mental illness or retardation. Treatment may be provided by the department of corrections or by the department of mental health after his transfer ... Sections 1004 and 1006 of Act No. 258 of Public Acts of 1974 shall apply to the discharge of such a defendant from a facility of the department of mental health to which he has been admitted and shall apply to the return of such a defendant to the department of corrections for the balance of the defendant's sentence. When a treating facility designated by either the department of corrections or the department of mental health discharges such a defendant prior to the expiration of his sentence, that treating facility shall transmit to the parole board a report on the condition of the defendant which contains the clinical facts, the diagnosis, the course of treatment, and the prognosis for the remission of symptoms, the potential for recidivism and for the danger to himself or the public, and recommendations for future treatment. In the event that the parole board pursuant to law or administrative rules should consider him for parole, the board shall consult with the treating facility at which the defendant is being treated or from which he has been discharged and a comparable report on the condition of the defendant shall be filed with the board. If he is placed on parole by the parole board, his treatment shall, upon recommendation of the treating facility, be made a condition of directed jurors to find defendants guilty but mentally ill if they believe those defendants to have been mentally ill, but not insane, at the time of the offense. 2 In addition to offering juries a middle ground between insanity acquittals and guilty verdicts, the new verdict appeared to promise treatment for those convicted under its terms. 3 During the seven years since Michigan enacted its statute, seven more states have followed suit. 4 In almost all important respects, the statutes are identical; there is, however, one significant difference. Six states, including Michigan, require that imprisonment pursuant to a guilty but mentally ill conviction be accompanied by such treatment as is "psychiatrically indicated. ' " 5 Illinois and New Mexico alone direct their Departments of Corrections to provide only such treatment as they "deem necessary." '6 The Michigan Supreme Court has interpreted the parole, and failure to continue treatment except by agreement with the designated facility and parole board shall be a basis for the institution of parole violation hearings. Treatment as condition of probation; reports; discontinuation of treatment, violation; probation period; provision of treatment; motion to discontinue probation; report. (4) If a defendant who is found guilty but mentally ill is placed on probation under the jurisdiction of the sentencing court pursuant to law, the trial judge, upon recommendation of the center for forensic psychiatry, shall make treatment a condition of probation. Reports as specified by the trial judge shall be filed with the probation officer and the sentencing court. Failure to continue treatment, except by agreemeht with the treating agency and the sentencing court, shall be a basis for the institution of probation violation hearings. The period of probation shall not be for less than 5 years and shall not be shortened without receipt and consideration of a forensic psychiatric report by the sentencing court. Treatment shall be provided by an agency of the department of mental health, or with the approval of the sentencing court and at individual expense, by private agencies, private physicians, or other mental health personnel. A psychiatric report shall be filed with the probation officer and the sentencing court every 3 months during the period of probation. If a motion on a petition to discontinue probation is made by the defendant, the probation officer shall request a report as specified from the center for forensic psychiatry or any other facility certified by department of mental health for the performance of forensic psychiatric evaluation. (Supp. 1982) ; N.M. STAT. ANN. § § 31-9-3, 31-9-4 (Supp. 1982) .
5 Seec statutes for Alaska, Delaware, Georgia, Indiana, and Kentucky cited supra note 4. 6 N.M. STAT. ANN. § § 31-9-3, 31-9-4; see ILL. REV. STAT. ch. 38, § § 115-3(c), 1005-2-6 (Department of Corrections must provide only such treatment as it "determines" necessary). The Illinois statute provides:
(c) When the defendant has asserted a defense of insanity, the court may find the defendant guilty but mentally ill if, after hearing all of the evidence, the court finds beyond a reasonable doubt that the defendant:
(1) is guilty of the offense charged; and (2) was mentally ill at the time of the commission of the offense; and (3) was not legally insane at the time of the commission of the offense. ILL. REV. STAT. ch. 38, § 115-3.
It further provides for the sentencing and treatment of the guilty but mentally ill: (a) After a plea or verdict of guilty but mentally ill . . . the court shall order a presentence investigation and report. . . and shall set a date for a sentencing hearing.
[Vol. 74 former standard to give its guilty but mentally ill inmates an "unequivocal statutory right to treatment." ' 7 In Illinois and New Mexico, however, the scope of the right to treatment has yet to be determined.
8
Lacking an "unequivocal statutory right," guilty but mentally ill inmates in these two states may be forced to rely on unsettled constitutional rights to treatment generated by the eighth and fourteenth amendments.
9
This Comment seeks to establish the parameters of the right to
The court may impose any sentence upon the defendant which could be imposed pursuant to law upon a defendant who had been convicted of the same offense without a finding of mental illness.
(b) If the court imposes a sentence of imprisonment upon a defendant who has been found guilty but mentally ill, the defendant shall be committed to the Department of Corrections, which shall cause periodic inquiry and examination to be made concerning the nature, extent, continuance, and treatment of the defendant's mental illness. The Department of Corrections shall provide such psychiatric, psychological, or other counseling and treatment for the defendant as it determines necessary. (e)(1) All persons found guilty but mentally ill, whether by plea or by verdict, who are placed on probation or sentenced to a term of periodic imprisonment or a period of conditional discharge shall be required to submit to a course of mental treatment prescribed by the sentencing court.
(2) The course of treatment prescribed by the court shall reasonably assure the defendant's satisfactory progress in treatment or habilitation and for the safety of the defendant and others. The court shall consider terms, conditions and supervision which may include, but need not be limited to, notification and discharge of the person to the custody of his family, community adjustment programs, periodic checks with legal authorities and outpatient care and utilization of local mental health, or developmental disabilities facilities.
(3) Failure to continue treatment, except by agreement with the treating person or agency and the court, shall be a basis for the institution of probation revocation proceedings.
(4) The period of probation shall be in accordance with Section 5-6-2 of this Act and shall not be shortened without receipt and consideration of such psychiatric or psychological report or reports as the court may require.
Id. at § 1005-2-6. 7 People v. McLeod, 407 Mich. 632, 637, 388 N.W.2d 909, 913 (1980) . 8 Although Illinois' statute was passed in 1981 and has been used to convict approximately sixty defendants, the Illinois courts have not yet addressed this issue. The New Mexico statute is still too recently passed to have generated significant litigation.
9 For further discussion, see inra section V.
treatment due a person found guilty but mentally ill in Illinois. 10 Although state and federal courts have dealt extensively with the constitutional rights of prisoners to various kinds of treatment, 1 ' the incarceration of those found guilty but mentally ill presents substantially different concerns and a much stronger right to treatment.
States adopting the guilty but mentally ill verdict have been responding largely to the perceived inadequacies of the insanity defense. 12 After discussing the relationship between the insanity defense and the guilty but mentally ill verdict, this Comment will describe the operation of Illinois' verdict and then compare the Illinois law with its Michigan predecessor.' 3 The final sections will address how the courts may and should analyze treatment rights for those found guilty but mentally ill.
II. THE INSANITY DEFENSE
Underlying the insanity defense is the assumption that those who commit criminal acts while insane should not be held criminally responsible for their behavior. To the extent that mental impairment is, in some sense, "responsible" for an individual's proscribed behavior, treatment, and not punishment, is acknowledged to be society's appropriate response.
14 Judge Bazelon summarized the rationale for the defense: 14 MODEL PENAL CODE § 4.01, comment (Tent. Draft No. 4, 1955) ("the problem is to discriminate between the cases where a punitive-correctional disposition is appropriate and those in which a medical-custodial disposition is the only kind that the law should allow"). Goldstein states that the insanity defense becomes the occasional device through which an offender is found to be inappropriate for the social purposes served by the criminal law. He is too much unlike the man in the street to permit his example to be useful for purposes of deterrence. He is too far removed from normality to make us angry with him. But because he is sick rather than evil, society is cast as specially responsible for him and obligated to make him better. A. GOLDSTEIN 
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[Vol. 74 tator has therefore summarized the controversy over the insanity defense as "lack of a societal consensus on the definition of mental illness and its relationship to criminal behavior." 16 Until advances in medical science allow us to trace an antisocial act directly to the actor's mental illness rather than to his moral deficiency, there will continue to be confusion and disagreement about whether treatment or punishment is appropriate. In the meantime, "[t]he key to the insanity defense is probably to be found in the extent to which it must serve as a bridge. . . between medical science and . . . complex social objectives."
17
Under virtually every insanity standard, 18 the insanity defense presents substantial problems. Both the implementation of the defense and the premises underlying it have been severely criticized, 19 and attempts to eliminate the defense altogether seem to have been quelled only by the probability that such action would be held unconstitutional. 20 Nevertheless, critics of the defense continue to seek ways to mitigate some of its perceived consequences. Although many of these arguments and proposals are outside the purview of this Comment, some of the defense's limitations bear upon the motivation behind and the goals of the guilty but mentally ill verdict. In theory, the length of commitment depends on continuing findings of insanity and dangerousness; when hospital staff can no longer support such findings, the insanity acquittee must be released. In fact, significant incentives militate against prompt release of these individuals, long after release is warranted under the law. Hospital staff may err on the side of caution, understandably reluctant to risk the possibility [Vol. 74 that one who previously committed an anti-social act, whatever the cause, will do so again. 27 Furthermore, limited resources may prevent timely recognition of a patient's improved condition. 28 Consequently, an insanity acquittee's civil commitment often results in actual incarceration for a period far longer than that which would be served for the offense charged.
9
Proponents of the guilty but mentally ill verdict perceive the problem of release quite differently. They claim that mental health facilities routinely release insanity acquittees too early and fail to consider adequately the risk to the community that those released may prove to be dangerous. 30 Supporters cite instances of repeated, violent criminal be-27 Professor Goldstein found that "[a] surprisingly large number [of jurisdictions] treat persons acquitted as insane as members of an 'exceptional class,' requiring stricter standards for release than the general run of mental patients." A. GOLDSTEIN, supra note 14, at 153-54. Indeterminate commitment may thus become permanent detention. Thornberry and Jacoby, in THE CRIMINALLY INSANE, similarly found that "[t]o avoid. . . negative political consequences, the prediction that a patient will not be dangerous after release is rarely made. Instead, the clinicians at maximum security hospitals routinely overpredict the rate of dangerousness among their patients. . . . 'The result of this practice is that as many as 20 harmless people are incarcerated for every one who will commit a violent act.'" T. 28 See supra note 27. 29 A. STONE, MENTAL HEALTH AND LAW: A SYSTEM IN TRANSITION (1975) (Stone posits that incarceration pursuant to a successful insanity plea can be longer than the imprisonment of one found guilty). The New York Times reported that a man accused of shoplifting, for which he could have received a maximum jail term of one year, was acquitted by reason of insanity. More than seven years later, he was still confined to a mental institution. New York Times, Oct. 3, 1982, at 23, col. 6. But see Kahn & Raifman, supra note 27, at 488 (the authors conclude that no significant difference exists between the amount of time served by those found guilty and imprisoned and those hospitalized pursuant to an insanity plea). havior following release of those acquitted by reason of insanity. In fact, instances of repeated violent criminal behavior among members of this class are relatively rare. Two studies have examined the crime rates among criminally committed individuals released into the community pursuant to court orders requiring new hearings as to their sanity and dangerousness. 32 Although institutional health care staff anticipated high rates of recidivism and violence, the studies found that these were vast overpredictions; in fact, few of the subjects exhibited dangerous behavior. 33 The more recent study concluded that "[a]n image of the[se] patients that is based on the premise that the majority... are and will be dangerous is erroneous. ' 34 Even those who advocate abolition of the insanity defense acknowledge that release of insanity acquittees does not affect the crime rate. 35 Nevertheless, those occasions when insanity acquittees again violate the criminal law trigger an extreme public reaction against the insanity defense. 
III. THE ILLINOIS STATUTE: HISTORY AND OPERATION
Between 1976 and 1977, public outrage over post-release criminal behavior by two insanity acquittees spurred the creation of Illinois' guilty but mentally ill alternative. 3 7 Without citing statistics, Governor Thompson blamed the insanity laws for failure to prevent mentally ill offenders from repeating violent crimes. 38 He presented the new verdict as a constitutional means of dealing with mentally ill offenders: "The fact that we are constitutionally precluded from abolishing the insanity defense does not mean that we cannot provide for alternative classifications to deal with offenders who are not legally insane but suffer from a mental illness." ' insanity defense, the Illinois legislature has sought to prevent some of the consequences of its application, in particular the perceived problem of premature release.
That premature release was a significant catalyst is clear from the purposes profferred in support of the Act. Predominant among these was protecting society from violent crime. As Governor Thompson concluded, "Most importantly, [the Act] is designed 'to protect the public from violence inflicted by persons with mental ailments who slipped through the cracks in the criminal justice system.' ",40 Governor Thompson also emphasized the importance of the statute's mandatory treatment function. He asserted that, in addition to incarceration for the crime charged, " [t] he Department of Corrections must provide appropriate psychiatric, psychological, or other treatment to restore the offender to full capacity, and make periodic examinations of the nature, extent and continuance of the offender's condition."1 4 '
The Governor's treatment theme was echoed by other proponents of the bill. During the final debate in the Illinois Senate, the bill's major sponsor described a defendant's disposition under the statute as follows: "A guilty but mentally ill defendant can be. . .sentenced exactly as a healthy defendant charged with the same crime except that his sentence must include psychiatric and psychological treatment or counselling. ' ' 42 At the close of this debate, Senate Bill 867, providing for the verdict of guilty but mentally ill, was passed by a vote of fifty-five to zero. 43 The rationale for the new classification thus rests on the dual aims of protecting society from violent crime 44 and treating offenders for the mental illnesses which affect their behavior. 45 In spite of the rhetorical 40 Under the statute's terms a defendant may be found guilty but mentally ill if he or she so pleads, or if he or she pleads not guilty by reason of insanity and the finder of fact determines beyond a reasonable doubt that the defendant committed the acts charged and that the defendant "was not legally insane at the time of the commission of those acts but that he was mentally ill at such time. '47 Illinois defines as insane one who, "as a result of mental disease or defect. . . lacks substantial capacity either to appreciate the criminality of his conduct or to conform his conduct to the requirements of law." ' 48 In contrast, mental illness is defined as a substantial disorder of thought, mood or behavior which afflicted a person at the time of the commission of the offense and which impaired that person's judgment, but not to the extent that he is unable to appreciate the wrongfulness of his behavior or is unable to conform his conduct to the requirements of law.
9
Upon conviction, the presiding judge is authorized to "impose any sentence upon the defendant which could be imposed pursuant to law upon a defendant who had been convicted of the same offense without a finding of mental illness." '50 If a prison sentence is imposed, the court then transfers jurisdiction to the Department of Corrections.
Once the Department of Corrections receives custody of the defendant, the statute provides that the Department "shall cause periodic inquiry and examination to be made concerning the nature, extent, continuance and treatment of the defendant's mental illness. The Department of Corrections shall provide such special psychiatric, psychological, or other counselling and treatment for the defendant as it detemines necessa7. ' "5 In addition, the Department of Corrections may institute proceedings to transfer the defendant to the custody of the [DMHDD] deems no longer requires hospitalization. ' 53 The statute addresses the problem of premature release in the provision allowing for criminal sentencing, and by the requirement that those released from hospitalization must be returned to the Department of Corrections for the balance of their terms.
5 4 In theory, every insanity acquittee is released immediately upon becoming "sane or safe." One found guilty but mentally ill, however, must finish the entire prison term, either in prison or in a hospital, despite a finding of mental fitness or lack of dangerousness. 55 If one assumes that a criminal sentence will always exceed any term of civil commitment, 56 the proponents' purpose of protecting society from the insane and dangerous is fulfilled.
The treatment purpose espoused by the drafters, in contrast, receives little support from the operational provisions of the statute. By requiring the Department of Corrections to provide only such treatment "as it determines necessary," 57 the language of the statute quite clearly contemplates that a defendant found guilty but mentally ill may receive little or no treatment. As this language suggests, the Act apparently vests the Department of Corrections with complete discretion over the type and duration of treatment for incarcerated individuals.
By placing the treatment decision wholly in the discretion of the Department of Corrections, the statute increases the likelihood that mentally ill offenders will receive little, if any, treatment. Given the limited mental health facilities currently available in prisons 5 8 and the fact that no additional appropriation for this purpose accompanied the bill, 59 it seems likely that the Department of Corrections will find treatment to be "necessary" only in particularly severe cases. 60 Consequently, [Vol. 74
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the Department of Corrections may deem necessary only that treatment which is available to all inmates, or it may limit treatment to that which is necessary for containment purposes. 6 1 Either of these possible interpretations of the statutory language would eviscerate the statute's treatment function.
The significance of the Illinois statute's treatment language becomes clear upon comparison with the parallel provision in Michigan's guilty but mentally ill statute. As the following section will show, the Michigan counterpart generates a substantial statutory right to treatment which has been recognized by the Michigan courts. It stands in marked contrast to the potentially illusory protection provided by the Illinois legislature.
IV. THE MICHIGAN EXPERIENCE
The Illinois legislators were not drafting on a clean slate. When Governor Thompson proposed the guilty but mentally ill verdict, he was plainly influenced by the Michigan model and suggested that in enacting the verdict, "[w]e should follow Michigan's lead."
62
In almost all respects, the two statutes are identical. 63 There is, however, one dramatic difference. Like the Illinois statute, a guilty but mentally ill verdict in Michigan authorizes the judge to impose any sentence which would be appropriate for one found guilty of the offense.
But if the defendant is sentenced to a term of imprisonment, Michigan requires the Department of Corrections to ensure that "the defendant . . .shall undergo further evaluation and be given such treatment as is pyschiatricated." 64 As we have seen, the parallel provision in Illi- nois vests in the Department of Corrections discretion to "provide such . . . treatment for the defendant as it determines necessary. ' 6 5 Illinois' subjective standard diminishes the protection promised by the verdict's proponents by increasing the probability that defendants with acknowledged mental impairment will receive no treatment, or minimal treatment, throughout their incarceration. 66 In contrast, the Michigan statute on its face sets up an external, objective standard for determination of the treatment due to a guilty but mentally ill inmate. The Michigan courts faced with construing the statute have accordingly recognized a statutory right to treatment for guilty but mentally ill inmates.
In People v. McLeod, 67 the Michigan Supreme Court upheld the constitutionality of the guilty but mentally ill verdict and confirmed the existence of a statutory right to treatment. Following McLeod's conviction, the trial judge held the statute unenforceable because she found that the treatment psychiatrically indicated for the defendant would not be available within the existing facilities and procedures of the Department of Corrections and the Department of Mental Health.
6 8 She therefore found that the statute was "legally inert and cannot be given judicial implementation for the reason that compliance with its provisions as to treatment is impossible and the court is thereby deprived of its authority to enter a judgment of guilty but mentally ill or to sentence defendant thereunder. '69 The Michigan Court of Appeals reversed the trial court, holding that until the departments statutorily charged with responsibility for providing treatment were given "a reasonable opportunity to comply with the statutory mandate," no court could conclude that the statutory mandate would be "impossible" to fulfill. 70 The Michigan Supreme Court upheld the court of appeals' reversal of the trial court's judgment:
The reasons asserted by the trial judge. . . are premature in that they all relate to speculation that the Department of Corrections or the Department of Mental Health will not pay heed to the statute. While future events may prove the trial judge was correct in her surmise, to conclude that compliance with the statute is 'impossible' is inaccurate.
71
Although the trial court's holding was reversed, the existence of a statutorily created right to treatment was unquestioned by the highest court. 7 2 The Michigan Supreme Court explicitly found that "this new statute grants the defendant, and other persons who are sentenced pursuant to this new verdict, an unequivocal statutory right to 'such treatment as is psychiatrically indicated for his mental illness . . . . ", 7 McLeod appears to have had a positive effect on treatment facilities in the Michigan correctional system. The trial court's conclusion in McLeod rested in large part upon evidence given by the prison physician, Dr. Dennis Jurczak 7 4 who had testified that the mental health facilities available to prisoners at the time McLeod was to be incarcerated were so inadequate as to make it unlikely at best that the defendant would ever receive the treatment he required. 7 5 The Michigan Supreme
Court's conclusion that the "statutory mandate for evaluation and treatment" had not yet been violated impliedly threatened that duly convicted and imprisoned defendants would have to be released if such findings were ultimately made. Subsequently, the Michigan correctional system underwent a significant improvement in its mental health facilities. In a letter written subsequent to his testimony at trial, Dr. Jurczak informed an assistant county prosecutor that the treatment facilities currently available at certain Michigan institutions are reasonable and adequate for the needs of the inmate population. Although the McLeod decision may not have been solely responsible for these changes, it supplied some pressure to effect much-needed im-72 Id.; see Grostick, The Constitutionality of Michigan Guily But Mentally Ill Verdict, 12 U. MICH. J.L. REF. 188, 190 (1978) (the guilty but mentally ill verdict "may help insure that convicted defendants who need treatment for mental illness will receive it"); Comment, supra note 45, at 489 ("The mental illness determination is a matter of disposition: whether or not the guilty party needs treatment."); Comment, Guilty But Mentalo, Il: A Retrealfom the Insanity Defense, 7 AM. J. L. & MED. 237, 254 (1981) ("Once a defendant is convicted under a guilty but mentally ill statute he must be provided with an opportunity to receive psychiatric treatment in a prison hospital.'); Comment, supra note 15, at 309 ("The guilty but mentally ill verdict enables the jury to openly convict the defendant. . . while ensuring that he receives mental health treatment."); Comment, Insanity, supra note 45, at 354 n. 17 (Michigan's guilty but mentally ill verdict "creates a statutory right to treatment'); Senator Frank Padavan, 11th District, New York State Senate, Memorandum in Support of New York's Proposed G.B.M.I. Legislation (1979) (unpublished report) (cited in Comment, supra, at 254-55 n.137) ("This legislation was created so that a defendant with a diminished mental capacity. ., not [sic] use the mental hygiene system as a short circuit to freedom, but rather will be sentenced in accordance with the law and then afforded psychiatric treatment.'). provements. Nevertheless, the inadequacy of prison mental health treatment remains a generic flaw. As Dr. Jurczak confirmed in his most recent statement, "[W]e are still a long way from being ideal. '77 The dimensions of a right to treatment under the statute in the event of official indifference or proven institutional inadequacy remain unclear. McLeod leaves this matter unresolved, holding only that there could be no predetermination that treatment would be inadequate. 78 Subsequent cases did attempt to describe more precisely the dimensions of the statutory right recognized in McLeod. In People v. Sharf, 79 the Michigan Court of Appeals considered whether failure to provide treatment justified recission of a defendant's guilty but mentally ill plea. Sharif had plea bargained from a first degree charge of criminal sexual conduct down to a guilty but mentally ill plea for second degree sexual conduct.
8 0 He contended that the trial judge had promised that a guilty but mentally ill verdict would unconditionally entitle him to treatment and, when treatment was not forthcoming, claimed the right to change his plea. The court of appeals determined, however, that no promise of treatment had actually been made, and that failure to give treatment which had never been promised did not constitute a violation of the statutory mandate.
8 1 On these findings, the court of appeals ruled that the plea was binding. This result is not necessarily inconsistent with McLeod's "unequivocal statutory right" to treatment. The court of appeals in McLeod correctly concluded that treatment is not mandated by the statute in every case, but only in those cases where treatment is "psychiatrically indicated."
' 82 A trial judge at the plea stage may not be qualified to determine whether treatment is so indicated; the statutory right would thus be activated at a later stage, upon imprisonment. 83 In any case, the The system as it now exists requires ajudge to make a finding concerning mental illness for the purpose of establishing criminal liability, yet it forbids the same judge to determine whether treatment is required for defendants found guilty but mentally ill. It is interesting to note that judges are not always so constrained; for example, they frequently require treatment as a condition of probation. See R.O. DAwsON, SENTENCING 114-15 (1969) . Although this appears to be an implausible distinction, it has long been acknowledged that legal and medical determinations of mental illness require different expertise and involve different standards. On this theory, the treatment decision is a medical, not legal, decision, and is properly [Vol. 74
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holding in SharT does not alter the statutory requirement that such treatment as is psychiatrically indicated is due to every defendant imprisoned pursuant to its provisions.
The Michigan Court of Appeals also rebuffed an equal protection challenge to the statute's constitutionality in People v. Soma .84 The statute distinguishes between insanity and mental illness for the purpose of determining criminal responsibility. Nevertheless, the court justified the guilty but mentally ill classification as a valid intermediate category to deal with situations where a defendant's mental illness "does not deprive him of substantial capacity sufficient to satisfy the insanity test but does warrant treatment in addition to incarceration. The fact that these distinctions are not clear-cut does not warrant a finding of no rational basis to make them. '85 The court thus found the statute to be valid under the equal protection clause in part because it mandated treatment for the continuing mental illness of those found guilty but mentally ill.
To date, only one case has sought directly to enforce the statute's treatment function. In People v. Mack ,86 the defendant pled guilty but mentally ill to a charge of manslaughter. The trial court accepted her plea, sentenced her to eight to fifteen years in prison and specifically directed the Department of Corrections to provide her with intensive counseling and alcohol therapy. The defendant appealed her conviction on the grounds that she was not receiving the treatment mandated by the trial judge. The court of appeals ordered the trial court to hold a new hearing to determine whether the defendant was receiving proper care and to order the Department of Corrections to fully implement the treatment program. No state or federal court, however, has determined the dimensions of Michigan's statutory right to treatment for a guilty but mentally ill inmate whose sentencing judge does not order specific treatment; this inmate may not be in the same positon as Mack. Michigan's right to treatment must therefore not be dependent on explicit instructions from the sentencing judge if those convicted under its terms are not to be in precisely the same position as those simply found guilty.
Similar objectives underlie the guilty but mentally ill verdicts in Michigan and Illinois. Both statutes ostensibly seek to protect the cornthe concern of doctors, not judges. As one commentator put it, "[f]or legal purposes, insanity focuses on mens rea. Psychiatry, however, has developed independently of the law. munity from repeated violent behavior and to treat defendants convicted under their terms. In the seven years since its passage, the Michigan statute has clearly helped to remove some previously violent offenders from the community. 88 There is, however, some question whether the goal of treating mentally ill offenders has been adequately served. Until recently, the Michigan courts had done nothing concrete to further this objective. Thus, the treatment function frequently has been described as illusory, 8 92 Legislators, however, have presumably relied on representations by the proponents that those found guilty but mentally ill would receive treatment. 93 Juries are likely to make the same presumption 94 and defendants clearly believe they will receive treatment. 95 Nevertheless, even though no statutory right to treatment may exist, constitutional principles mandate a right to treatment for defendants found guilty but mentally ill.
V. CONSTITUTIONAL RIGHTS TO TREATMENT
A. RIGHT TO TREATMENT UNDER THE EIGHTH AMENDMENT
The Constitution offers some protection for prison inmates. In the 88 Perhaps this proposition should be disputed. One commentator asserts that the guilty but mentally ill verdict has had no effect on the number of insanity acquittals in Michigan. 
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area of health care, the Supreme Court has held that the eighth amendment's proscription of "cruel and unusual punishment" generates a right to medical treatment for prisoners. 96 The range of this protection, however, is severely limited. The current standard, promulgated in.Eslelle v. Gamble,9 7 permits court intervention only when an inmate alleges "deliberate indifference to serious medical needs" or an "unnecessary and wanton infliction of pain." 98 Prior to implementing this standard, federal courts had consistently held that only a showing that prison officials had abused their discretion would justify judicial inquiry into the adequacy of prison medical care. Despite the apparent malleability of both standards, the courts have taken a more protective stance under Estelle. 100 The courts' role, however, still remains limited. Thus, failure to provide an inmate with drugs prescribed for his diagnosed heart ailment justified intervention, 10 1 but failure to accommodate an inmate who believed he needed psychiatric care did not. Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any state or territory, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress. Federal jurisdiction derives from 28 U.S.C. § § 1343(3), 2201 (1970 difficult to establish an individual eighth amendment claim for lack of mental health treatment. Although mental and physical care are technically measured under the same standard, 1 0 3 the courts have been far less willing to recognize eighth amendment violations in the mental health area, probably out of concern that the symptoms of mental illness are easily feigned. On the other hand, the classic case of unconstitutional prison conditions, Newman v. Alabama, 10 4 cited the inadequacy of psychiatric care as a major factor in determining that these prison facilities violated the inmates' eighth amendment rights.1 05 It is not possible to establish such massive inadequacy in every case. As this section will demonstrate, the eighth amendment standard accords inadequate protection to the treatment interests of guilty but mentally ill defendants.
In the first major case concerning prisoners' right to treatment, the Supreme Court both established the eighth amendment standard and placed an important qualification upon it. In addition to requiring a demonstration of "deliberate indifference to" medical needs or "wanton infliction of pain," the Court held that no constitutional right was implicated by an inadvertent failure to provide adequate treatment.
1 0 6 Presumably, if it appears that prison officials have made a good faith effort to deal with the prisoner's serious medical problems, the constitutional mandate has been fulfilled. 07 Thus, there is no constitutional violation when the alleged failure to treat involves, as it did in Estelle, a question of disputed medical judgment. 0 8 The fact that a prisoner believes he or she should be receiving a different type of treatment does not render the treatment given constitutionally inadequate.
9
On the other hand, the complete failure to evaluate and treat a serious illness has been held to violate inmates' eighth amendment rights." 0 Similarly, treatment which is prescribed or administered with a "callous disregard"' I for the patient's welfare can be tantamount to "intentional deprivation" of needed care 1 2 if it is extraordinary, shocking or barbaric."1 3 Thus far, only one circuit has required less than an absence of "callous disregard" or "intentional deprivation" to state a Description of a few cases will help to demonstrate the difficulty of meeting the eighth amendment standard.
Complete failure to attend to a prisoner's bullet wounds, which failure resulted ultimately in amputation' of his leg, was deemed sufficient to state a cause of action under the Civil Rights Act in Coleman v. Johnston, 247 F.2d 273 (7th Cir. 1957). Allegations of improper or inadequate medical treatment were held insufficient to justify relief in habeas corpus unless they were (1) continuing, (2) unsupported by any recognized competent school of medical opinion, and (3) amounted to a denial of needed medical treatment. Ramres, 310 F. Supp. at 604. Under this standard, propounded six years before Estelle, petitioner's claim was denied because his condition had been treated in an arguably competent fashion. Id. Similar facts precluded relief for the petitioner in Mayfield v. Craven, 433 F.2d 873 (9th Cir. 1970). Although needed surgery had been delayed, possibly causing permanent damage, there could be no finding of cruel and unusual punishment where prison officials eventually went outside the prison to supply treatment by a specialist.
In its first application by the Supreme Court, the callous disregard-deliberate indifference standard was held not to have been met by the prisoner's claim that treatment for his back injury was inadequate. Estelle v. Gamble, 429 U.S. 97 (1976). The prisoner had received treatment from medical personnel seventeen times over the course of a three-month period following his injury. The alleged failure to use additional diagnostic techniques or different forms of treatment was deemed to be merely a matter of medical judgment; the Court would not find callous disregard in the face ofsome efforts to treat, whether successful or not. there has been growing acceptance of psychiatric and psychological disciplines; this acceptance has helped to establish the legitimacy of prisoners' claims for mental health treatment."
8 Moreover, several institutional personnel consider psychiatric illness to be the single most important problem in modern prisons. 119 In 1977, the Fourth Circuit, in the landmark case Bowring v. Godwin,120 extended the Estelle "deliberate indifference" standard and established that the eighth amendment right to mental health treatment is identical to that for other aspects of medical care. The court concluded that it could see no underlying distinction between the right to medical care for physical ills and its psychological and psychiatric counterpart.' 2 '
Under the Bowring court's eighth amendment standard, a prisoner is entitled to some psychological or psychiatric treatment if a physician or other health care provider, exercising ordinary skill and care at the time of observation, concludes with reasonable medical certainty (1) that the prisoner's symptoms evidence serious disease or injury; (2) that such disease is curable or may be alleviated; and (3) that the potential for harm to the prisoner by reason of delay or the denial of care would be substantial. 122 In addition, the prisoner's serious medical needs must allegedly have been treated with "callous indifference" to state an eighth amendment cause of action.
1 23 The Bowring court acknowledged that although the judiciary is "ill-equipped to prescribe the techniques of treatment, this does not alter the fact that in many cases, treatment is obviously called for and is available in some form. In such cases, the state cannot arbitrarily refuse to provide relief." 124 Thus, it appears that guilty but mentally ill convicts will not likely be in a better position than ordinary inmates to make eighth amendment claims for treatment. Estelle and its progeny require the inmate to show "intentional deprivation" of a "serious" medical need; upon a showing that the prison has made any effort to deal with the illness, the court will reject the inmate's claim. 25 Since Illinois requires guilty but mentally ill inmates to receive "periodic inquiry and examination to be made concerning the nature, extent, continuance and treatment of the defendant's mental illness,"' 2 6 cursory attention to this provision by the Department of Corrections will probably prevent any eighth amendment challenge. Right to treatment claims have generally failed when prison officials have made some attempt to treat. 127 By requiring evaluation and only that treatment which the Department of Corrections deems necessary, 128 the Department's performance under the guilty but mentally ill statute, however minimal, will probably meet the threshold requirements of the eighth amendment. The Illinois legislature has thus effectively insulated the Department of Corrections from eighth amendment right to treatment claims in all but the most flagrant cases of intentional or negligent mistreatment. 141 Id. at 518. The court recognized that although voluntarily committed individuals were not confined by virtue of any power of the state, they were likely to be defacto restrained from leaving by pressure of the institution, family and friends. Id.
142 Id. at 519. The court's holding was in the form of a denial of defendant's motion to dismiss for failure to state a claim; it did not make any findings concerning the actual merits of this case. Id. The court did not consider that those who were voluntarily committed had voluntarily foregone the due process protections for which the quidpro quo of treatment was to substitute in the context of involuntary commitment. The voluntarily committed arguably may not be entitled to the same degree of protection as those committed against their will. On the other hand, in both cases, the state has undertaken treatment. The Goldberg line of cases has held that due process can be triggered when government terminates a benefit which it has undertaken to provide. Goldberg v. Kelly, 397 U.S. 254 (1970); see Goss v. Lopez, 419 U.S. 565 (1975) (suspension of high school student must be preceded by due process hearing); Bell v. Burson, 402 U.S. 535 (1971) (suspension of driver's license requires prior due process hearing). Even if voluntary commitment triggers due process inquiry, the question remains whether the same degree of process is due, exacting the same quidpro quo of treatment as that required in involuntary commitments. The Phillip court implicitly answered this question in the affirmative.
upon whom society has chosen not to impose criminal liability. The rationale of the pure civil commitment cases relied heavily upon the absence of criminal conduct on the part of these plaintiffs. As the court in Wyatt v. Stickney reasoned: "[t]he purpose of involuntary hospitalization for treatment purposes is treatment and not mere custodial care or punishment. This is the only justification, from a constitutional standpoint, that allows civil commitments to mental institutions ....
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Similarly, the court in Donaldson justified the right to treatment on the grounds that "governments must afford a quidpro quo when they confine citizens in circumstances where the conventional limitations of the criminal process are inapplicable." ' 144 Nevertheless, the fourteenth amendment analysis used in Donaldson and Wyatt has not been restricted to purely civil confinements.
By extending the right to treatment outside the strictly civil context, the courts have deemphasized the distinction between criminals and non-criminals, relying instead upon the stated objectives of the confinement. 1 45 When the goals of confinement include treatment or rehabilitation as a major objective, a right to treatment has been found to exist under the fourteenth amendment even if the objectives also include punishment or prophylactic isolation from society.1
46
This extension may reflect an acknowledgement that the civil commitment standard undermines the distinction between civilly committed and criminally confined individuals. That standard requires a committing judge to have found that the individual is mentally ill and that he is likely to be dangerous to himself or others. 47 Clearly, considerations outside of humane and altruistic desires to rehabilitate enter into this determination. Because the judge is required to find the subject potentially dangerous to himself or others, one can infer that the purposes of commitment include confinement for the protection of society as well as rehabilitation. Thus, the distinction among the purposes of confinement does not present as compelling a basis for distinguishing rights to treatment as the earlier cases suggest.
One area in which the courts have eliminated the distinction alto-gether for right to treatment purposes is that of sexual psychopaths. In Ohinger v. Watson 14 8 two sexual offenders challenged their indefinite confinement without treatment on both eighth amendment and fourteenth amendment grounds. Notwithstanding its agreement with the lower court that petitioners had not met their strict eighth amendment burden, 49 the Ninth Circuit held that due process principles command "adequate and effective treatment" for prisoners convicted as sexual psychopaths. 1
50
The Ohlinger court closely considered the indeterminacy of the defendants' prison terms; underlying this factor, however, was a judgment concerning the purpose of the confinement. The court reasoned that confinement, whose purpose is essentially punitive, -must be analyzed under the eighth amendment standard of stelle and Bowring because "[i]ncarceration under those circumstances is primarily for punitive purposes.'
1 The state's interest, however, in creating this special status is "to provide for the rehabilitation of a sex offender who has disclosed a tendency to be a menace to society."' 52 Thus, when the state justifies confinement on rehabilitative as well as punitive grounds, the fourteenth amendment holds the state to a high standard of treatment.' 5 3
Like the Ohlinger defendants, guilty but mentally ill defendants are not being sentenced "merely because they committed criminal offenses, but also because they possess. . . 'a mental disturbance, delinquency or condition predisposing' them to the commission of . . . offenses."' ' 5 4 Furthermore, although they are not subject to indefinite imprisonment, the stigma of their criminal convictions is compounded when they are labelled "mentally ill.' 5 5 In light of this added stigma and in recognition of the likelihood that mental illness actually contributed to their criminal behavior, guilty but mentally ill defendants should be guaranteed treatment which meets fourteenth amendment standards.
A similar line of reasoning justifies the right to treatment ofjuvenile offenders. In Nelson v. Heyne, ' 5 6 the Seventh Circuit affirmed that a juvenile correctional facility must provide rehabilitative treatment. The court construed the fourteenth amendment more broadly than did the courts in Ohhnger or Donaldson. Ohlinger and O'Connor v. Donaldson both focused on the indeterminate term of confinement; 15 7 Donaldson also stressed that the non-criminal context of civil commitment justified a right to treatment. 158 Although neither of these factors is present in the incarceration of juvenile offenders, the court in Nelson nevertheless found that "[a] new concept of substantive due process is evolving in the therapeutic realm. This concept is founded upon a recognition of the concurrency between the state's exercise of sanctioning powers and its assumption of the duties of social responsibility. Its implication is that effective treatment must be the quidpro quo for society's right to exercise its parens patriae controls. Whether specifically recognized by statutory enactment or implicitly derived from the constitutional requirements of due process, the right to treatment exists."
9
Under this theory, effective treatment is required whenever treatment or rehabilitation is a major goal of confinement. The Nelson view is also supported by the reasoning of Rone v. Fireman, which held that "whenever the provision of care and treatment is part of the purpose for confinement, such must be accorded consistent with due process."' 160 Thus, the evolving fourteenth amendment standard announced in these cases 16 1 requires that whenever governments confine individuals for the express
